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280 RECENT AMERICAN DECISIONS. 

Supreme Court of Connecticut, July Term, 1852. 

IN RE, HENRY WHITE, TRUSTEE. 

1. A bequest to trustees of a certain sum of money to be expended by them "for 
the support of indigent pious young men preparing for the ministry in New Ha- 
Ten," is void for uncertainty. 

2. The doctrine of cy pres is not recognised in Connecticut. 

The opinion of the Court was delivered by 

Church, Ch. J. — The late Judge Hitchcock, Professor of law in 
Yale College, drew up and executed his last Will and Testament, 
containing several bequests and directions, some of which were so 
vague and uncertain, that his executor and trustee under the Will 
has applied to this Court for its direction in the management of the 
trust committed to him. 

A late writer on the law of devises has remarked that gentlemen 
of the legal profession should not venture to draw up their own 
wills, as many such have been of the most difficult interpretation, 
and the subjects of protracted litigation. The propriety of this 
suggestion is in some degree verified in this case. 

Among other bequests was the following : " Any surplus income 
that may remain, to the extent of one thousand dollars per annum, 
I direct to be expended by my said trustees for the support of indi- 
gent pious young men preparing for the ministry in New Haven." 

All the parties who, on this record, make claim under this Will, 
unite in saying that this bequest is void for uncertainty; and such 
is our opinion. 

This legacy is not given to any college, theological institute, nor 
to any association of persons corporate or voluntary, by which the 
charity can be dispensed ; but only as a legal interest to trustees, 
to be expended or disbursed for the support of individuals, cestui 
que trusts, each of whom falling within the description named has 
a beneficial interest in the fund, and which he must have a right to 
enforce, if any one can. The difficulty of carrying this provision 
into effect is as great as if no trustee had been appointed, for no 
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rule of determination, selection or apportionment is furnished by 
the Will, and no positive or discretionary power of determination 
bestowed. The only authority given by the language of the Will to 
the trustees is, to expend the money upon the beneficiaries when 
they shall be identified. We can infer no other authority from the 
facts alleged and found, without substituting conjecture in the place 
of interpretation and judgment. 

There is a class of cases, the authority of which we recognise, 
where the beneficiaries under a charitable provision are left uncer- 
tain, and the bequest sustained ; but these have been where the gift 
has been to some corporate or voluntary association, whose duty it 
becomes to dispense the charity, or where a power is conferred upon 
the trustee, executor, &c, to discriminate and select. 

There may be other cases in this country, and there certainly 
are in England, in which charities more equivocal and uncertain 
than this have been sustained ; but this has been done, we believe, 
either avowedly, or at least under the influence of the doctrine of 
cy pres ; but we repel the authority of such cases, as we have not 
adopted that principle into our system of jurisprudence. 

By the theory of the English Constitution and laws, the King is 
parens patriae, the guardian of infants and the dispenser of chari- 
ties ; and his Chancellor, as the keeper of his conscience, acts in 
his stead. The doctrine of cy pres is a doctrine of prerogative, 
and it seems to be this, that if it can be seen that a charity was 
intended by a testator, but the object specified cannot be accom- 
plished, the funds may be applied to other charitable purposes, not 
specified. The English judges have expressed their fears of the 
tendency of this power. Prudenell vs. Ulwes, 1 East, 451. Lord 
Eldon, in 7 Ves. 399 says, it is not proper to extend it one step 
further; and our statute regarding gifts to charitable and pious 
uses, declares that they shall ever remain to the uses to which they 
have been or shall be given or granted, according to the true 
intent and meaning of the grantor, and to no other use whatever. 



